From: Across The World Adoptions [adopt@atwakids.org]

ent: Wednesday, December 10, 2003 6:23 FM
- % adoptionregs@state.gov
Subject: Stata/AR-01/88 (Comments on Proposed Hague Regulations)
T Acrogs The Werld Adopricns <zdoptlatwakids.org>
Natea: KWed Dacembsr 10, 2003 2:5%:01 PH O5/Pacific
T adoptionregeistare.gov
RE: SLabtefAR-01/96 (Comrents on Eroposed Hague Regulations)

Across The World Adeoprions is an internaticonal adopbion agency, licensed by Lhe gtale of
California adinee 1986, We offer the following comments eon the proposed Hague Regulations:

il The Department of State (hersatter DOS) should publish the commeanls LU receives and
itz response as e drall and alleow for further comment before adepting Final regulations.
2. Regognleing that the propesed regulations for Partk 99 (Provedures [or Conveanlion
Aedmptions) ara not yel publlished, we are rned about UNDER-requlatien af the role of
Lhe DOS as Ceatral Buthority. In the Inlercountry Adoption Act [(IAA), Congress rocognizesn
"the nesd for uniform interpretation and implementation ot the convenbdon in khe Undted

States AND AARODAD" {(BSec. Z2ia} (2) emphasis added]. The preamble and preonnsed regulaticona
olffer almest no information on how DOS will advovate for unlform Lloterpretation and
implemenlalion in other countries, The racent complate failure of the atlempled Haguy

implemantation in Guatemala and its effect en U.S5. citizens adopting from that country

demonstrates the need for D.5. advocacy in thlis arsa.

A The IALIs three nore purposes Ln Scc, £(b) are (1) U.5. irplementation of the
vonvenbion; (2 protection of the rights ef children, birth famllies and aduptlve parents
while snsuring that adeptions are in the childrenl s best interests; and (3) lmpreving Lhe

—" apllity of the Faderal Government to assist U.S. ciztizens geskling to adopt ondldren from
abroad, We respectfully request thar DOS focus first on itself {including the
professional experience of its staff in international adoptiens or child services {Heu
LOLl4y €23, its role as thae Central Authorily end how it proposes to fulfill its core
manddte befors regulating the agencies ik will overses,

g, The propossd regulations excessively regulate agenecies and the accreditatian
process; far beyond the scope of the TAA. We are congerned that Thc oroposed regulations
will dateat The core purpose ahove of assisting LS. citizans =mesking bo adopl childrel
from ebroad. The proposed regulations should be sczled back to conform to the original
ot in recognibtion that one of the most critical considerabions In child welfare is
achieving permanency as expeditliously and inexpensivaly ae pdessinla.  In pany gaunlries,
tonvention inplementation, or attempted implemeatation has had the yewerse effect of
cdramarically reducing or stopping intarooumiry adoprions, reducing bransparency in the

orioggess and inoreasing cOrruption.

i We respsclLiully reguest that the U.5. engage in a Iurther period of education and
self-study bsfore implementation. The U.5. has not made studies or stalistlcal dats
available Lo support its assertions thal Lhe Tonventisn protects children and that
implementation improves the process of inTercounitry adeption. Our expe fence Lis the
ceverse: the Hague Cenvention has dras ally reduces the numbar of internaticnal
adaptiens from the sernding countries 1 teicch lL has besn implsmentad without any
messurabla, rconcurrent increass in child 3 or doemestic adoption, We have
reviewed the "Report and Conclusions of the Commission on the Practical Operation
of The Hague Convention” from Wovembsr and 2000 and found wvery: little conorebs
evidernce of the alleged sucgess of ths COﬂ?pﬁ—*rr in countries where it has been
implemsntad. At the very least, staetistic dzta should bBe publisked comparing the numbex
of adoptions in party countriss bafore implemsntation and aftsr. In addition, we arg not

aware of any studies that demonstrate that agenciss currsaily avcrogited by any sxisving
0.5. eotillés are oroviding "hetts:s” or mors ethical adopticon services Lhan unaccrodited
zgencies,

Fia A% ¢l of the cors purposes is tg assist 0.5, citizens sseking to adopt abread, DG



ghould maintain a furrent wWeb pags on adoption Tor esach country Trom which Americans adopt
10 or more children each year. Ve are eware that D02 has such & web site for some

couzntries. The sites for Kamaxhstan and Guatemala ars amonyg bhe betbsr ones. Soms,
however, bear elmost no resemblance to how adentions ars actually accomplished in the
ssuntry {Maxico! and scme drs down for léngthy pericds (Wepal). In ordet to truly assist

3, citizens, the sites have ©to be up-to-date and contain gurrent centact names, phons
and fax nunbers ghid email addresses for DOS/Central Antherity personngl in charge of sach
country. Tt =zhould also be Lthe responsibllity of 005 o interact with the Central
Buthoritics of ather countries to resclve hirdles in adoptions, bonoh overall and in
specilic cases.

i pos should adveocate for the esrahlishment of a neutral fact-finding btribunal %o
investigate and dogunent alleged adeption abuses and uce the Ceonventlon as a meschanlsm far
regolwing complaints and dispules belweesn parly countries. Unfounded accusations and
rumors of ohild trafficking have undermined confidence in inbkercountry acopbtion. The
Conventicn should impose appropriate sanctiens for documsnted abuses and actively sxpose
uhigulbstantiated propaganda.

q. Bacial workars with 4 Bachelor's degree in Social Work (or closely related fields)
and experdence in internatiemal adoption are more competent and elfective ln Lhis [leld
than soeial workers with o Master's degree and no experience in the fiald ot intearnatinnal

adaption., We should be able Lo fully vtilize experienced BSW {or those with Bachelor's or
Masber's degress in clesely related fields) workers withoul any speclal pversighl

ragid ramanty (or et leasl provide some "grandfathering” provision for BEWs with twe or
more years experience) .

8. Al trongh we murrently have General Liability/Professional Liabllity (GL/FLY
insurance {(we are up tor renewal in December, 2003}, we have been unable to obtaln
Dlrectors and Officers liabkility insurance. We are also concerped Lhat Lhe 2004 guole fof

GL/PL . will ke bavend our budget., The requirement of 1,000,000 par sccurrannca 118
wxoegglve,

1, Regulring a three-menth operating budgsl ress:ve 1s beyend our reach. I an agency
nomplekbes Lhe required gudit and demenstrates sound =

inancial praotless, it should poebl be
forced to malntaln some arbitrary reserve. ZIf an artificial limit 18 imposed, it should
nol lnelude Cpass through espenses (funds received that axe passed on to other reclipients
snch as orphanage donaticns, fees for foreign service providers or simply advancing cllent
cxpensss 1ike anthenticabicn or translaticon feess or travel costs.)

11. We accepl responsibility for cur smployses because wWe are able Lo conlrsl Lhelr
acticons. We do not have any employees overseas because we ars not ahle to effectively
conbrol Lheir acticns., We do cooperate with certein individuals in other countries who
assist in adeption activities., Many of these individuals are licensed professionals in
their own courtries, subject to the laws of those jurisdictions: For instance, althaough
we collabprate with ettornsys in Guatemsla, we aze not llcensed attorneys in Guatemals and
cannat (and should not! control how they cenduct their professional sctiviliea. In
certain countries, the people who help familles complets their sdoptions abroad may be
indspendent centractors who aceomplish their work by thsir own methods.  Although we
boliewve the people in forsign ceuptrics with whom we cooparata Bo De compslent darnd
sthival, we do not have divect acthority cover them and should not be held accountable for
rheir sactions ar inactiens, only those of our own emglovess (Lf we have them),

12, We should be abls To use knowing and intelligsntly given risk waivers in cur
contracts with cur clients. We have no control ovsr Lhe cctions of non-employee service
providers in forsign countriss. We must rely on Ehs reporss providsd te us by doctors,
psychologists, social workers anc other professicnals in farsign countries wha may nol
have training, resources and standards egqual to thouse svailable in the United States.
Therefore the application of U.8. nozms or duty of care is not possible. Usually, there
i® no way Lhat we cshn independently investigate mediczsl informaticn and espscially nol
social history. A history of paysical pr =exuzl abuse is particularly difficult ¢

i
document . BEven within the Convention framswork, we are foroed Lo rely on reports providsd
by acecredited sntities. IT fhese reporis are inaccurate or incomplate (or evarn
fraudulent), we have no way of knowing and less of an opoortunity to fndapendent Ly
investigate., DOS should coopsrate with adoptien agencies to dralt a risk wesiver that is
the standazd [or the industry.



1%, Except in csses of fracd or intentional misrepresantation, liahility Lor agency
megligence should be limited to a refunc ef Lhe agency fes (ot thsz foreign Tees nortion,
dipce thers is no oontrol over the fes chargec by indivicusls sbroad or foreign countries
and payments are mads for servies, nol contingent ol success.) Conversely, fraud or
ntenticnal misreprescntation Y AGENCY EMPLOYEES should subject an agency to punitive
lamages exposura.

1. Agencies should be required to offer (provide] training for nrospective adoptive
paréarts, but its completicn should be wvoluntary and an informed cholce on the part of the
prospective parents. Some individusls leern better in group =affings, some independsnlly.,
Some are anditory learners and pilck up material weil in a class room setting and some aras
more visual learners. Some expericnced sdoptive parents can and somebimes do effectively
lead adoptivn sducation groups themselves and should not be subject to & compulsory A
arbitrary training regulrement. The language in Sec. 36,48 shoald be clarifiec to read
thul agencics must [ofter] at least ten hours of fraiming. [LL wiould be difficulbt o
require its completion if a family did nol want to cooperate. Families who decling Lo
participate in parent education and training should have limblted abllity ka sue agencias,

5. Birthparenty should ke able to censant to Lhe immediate adoption abroac ot Lhedis
chilld{ren) withewrs & waitlng perioed to identify a domestic family. These walting periods
significantly delay placements al a critical stage in a chila's development {gapecially in
the cass of infants), For children leaving the U.5., L1t iz unlikely that such a provisien
ia even constitutional since benefit to the child zannet usually be demonstrated, The
ronstibutlonal infirmity could be cured by permitting a birthmother(ls stalement Lhat she
does not wish such 4 search to be undertaken to speclfically constitute lreasonanle
eflorlal. under the law.

14, Tha 11.5. should advocate for the position that agenciecs accredited in the U.5 should
b automatically entitled to operate Ln cother party countrius without any Efurther approval
process an Lhe other country.

ST We ape concerned that there will be so few acoredibing eplities as to result 1o a
virtnal monopoly, In addition, the fee charged by the accrediting entity Ls dwarfed by
comparigon with the investment in time and personnel required to achisve acereditation,
Tha cost of these respurces could casily exceed 500,000, When coupled with the ancillary
charges (the cost of an audit, the atlorney f[ces and the cost of insurance atd, ) Lha
rpsovrees and expendes aosociated with acoreditation are astrosiomical.

vi We will be invelved in arranging aboul 20
adoptions in 2003. Howsver, we will complerte over 10O home studies. Since home studies

14, We congider curs a small agencoy

are consldered adoption services, we guestion how many agencies wlll he for
temporary accredilation,
L3, If receints 1y ke for agency Tees and costs We are naot

r& required, they should o
cipts for The servicss ol

£
akile o provide rec
oountries,

e people we coaparate with in forsldn

24l Families must b= mandsred ©o cocoperals ln eny oost-placement reguiremsnk ilmposed Ly

the country of origin or by the agency in & contract signed by the client. The abilicy of
parents to sue who have not coopsrated with post—placament should be curtailed. ClienTs
who move Lo a different state after completing ep intercounTry adeopbion musb be required
to oonTtrant with an agency licensed in the new stabs Lo complsts any remaining post-
olacement .

o4 | misruptionl is défined as the interruption of a placement for adoption katora tne
adoption has hacome final. This definition is far tes broad and cculd inglude many benign
causes such as an adoptive family that experiences & financial or personal crisis 1like o
death in the family] that makes it impassible for the family to continue an adeption plan.
or, it eauld mean that a childls family merber has come forwazd al Lhe last minute and the
sduptlion could not go forward. Based on the content of Sa2c. B6.43, we belisvae DUS is
interested in disruptions that eccur after a child has left his or her country of origin.
The defipnition of disruplticn should be revised fo reflect Ethig.

e LI an sdoption is dissclved and the child is re-placed into a new family in what is
now a domestic adoplicen, the new family must agree to complsts any remalinlng post-
placement for the original adoption as a condition of ths ocurrent adopticn.



23. The Lime peried fur Lhe ssceipt of applications to become an accrediting sntity muast
ne exTtenfdsd. Many sTate |licenzsing authorities ars reT up o sp=ed on the regolaticops and
K28 nas not done adeoquate outreach to potential accorediting entities,

L, Tn Secs 19.35{bY{4), 15) & (B}; The 10 year period should bes reduced to 3 years: In
o, 18,3518}, the agency should be reovired to discloss lawsuibs cnly in Lhose pases
“where it was found liasble. Some provisicn should ps made To authorise the non-disslosure

of confidential setslements.

25, It should - ‘pé clarifiad vhat tees paid on a case-hy-case hbasis are not Ucontingent..
Fer instance, a social worker who is paid for each home study she performs is nol
receliving 8 conbingsnl paymenl.

28, In Sec. 86.308, it is premature to provide a2 sample contract at “indkial contact,|
Mary pulenllal ¢llenls contact agencies through maszs emalls reguests,  IL would be unduly
burdensome to require the provision of a sample conbtract at this stage. This should ne
chatged to DUpon application for adoption serwvices [Specify type of sorwvice applied for),
A mample montract shall be provided. The Lype of service gspplied for must be specibied,
begause home study clients, for example, should receive sample home study contrac:ts but
teed pel be provided witli a contract for adoption in a specific countey unleso Lhey alsu
denide to apply tor that service.

2 POS whould be reguired to preserve Convention records; nobt agencies.



